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“Double Jeopardy” 


One of the legal arguments commonly heard against 
prohibition as concurrently enforced by Congress and the 
states is that it results in “double jeopardy.” The point 
is that when an offense against the federal prohibition 
law is at the same time an offense against the law of the 
state in which the offense is committed, the offender is 
liable to prosecution and punishment under both federal 
and state statutes. This, it is alleged, is contrary to the 
spirit of the Fifth Amendment to the Constitution of the 
United States, which includes the clause: “Nor shall any 
person be subject for the same offense to be put twice in 


oe’ of life or limb.” 
he contention is a plausible one but the essential 
fact is that the United States is a nation characterized by 
double sovereignty. It is well established in American 
jurisprudence that the same offense may constitute a viola- 
tion of both a state and a federal law, and that the 
offender may be punished for the same offense in both 
jurisdictions for a violation of their respective laws with- 
out doing violence to the constitutional inhibition against 
double jeopardy. This matter has been several times 
passed upon by the United States Supreme Court. In 
United States v. Lanza, 260 U. S. 377, the defendants 
were charged in the United States District Court for the 
Western District of Washington with manufacturing, 
transporting and possessing intoxicating liquor, and with 
having a still and material designed for its manufacture in 
violation of the National Prohibition Act. In overruling 
a plea that the defendants had previously been convicted 
and fined in a state court of Washington for manufactur- 
ing, possessing and transporting the same liquor, and that 
two punishments for the same act, one under the National 
Prohibtion Act and the other under the state law, would 
constitute double jeopardy under the Fifth Amendment to 
the Constitution, the Supreme Court, through Chief Jus- 
tice Taft, said, pp. 382, 385: “We have here two sover- 
eignties, deriving power from different sources, capable 
of dealing with the same subject matter within the same 
territory. Each may, without interference by the other, 
enact laws to secure prohibition, with the limitation that 
no legislation can give validity to acts prohibited by the 
endment. Each government in determining what shall 
mk offense against its peace and dignity is exercising 
lweown sovereignty, not that of the other. 

“It follows that an act denounced as a crime by both 
national and state sovereignties is an offense against the 
peace and dignity of both and may be punished by each. 
The Fifth Amendment, like all the other guaranties in the 
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through which 
current issues and are not to be construed 


first eight amendments, applies only to proceedings by the 
federal government, Barron v. Baltimore, 7 Pet. 243, and 
the double jeopardy therein forbidden is a second prosecu- 
tion under authority of the federal government after a 
first trial for the same offense under the same authority. 
Here the same act was an offense against the State of 
Washington, because a violation of its law, and also an 
offense against the United States under the National Pro- 
hibition Act. The defendants thus committed two differ- 
ent offenses by the same act, and a conviction by a court 


_ of Washington of the offense against that state is not a 


conviction of the different offense against the United 
States and so is not double jeopardy. . . 

“If Congress sees fit to bar prosecution by the federal 
courts for any act when punishment for violation of state 
prohibition has been imposed, it can, of course, do so by 
proper legislative provision; but it has not done so. If a 
state were to punish the manufacture, transportation and 
sale of intoxicating liquor by small or nominal fines, the 
race of offenders to the courts of that state to plead guilty 
and secure immunity from federal prosecution for such 
acts would not make for respect for the federal statute 
or for its deterrent effect. But it is not for us to discuss 
the wisdom of legislation, it is enough for us to hold that, 
in the absence of special provision by Congress, conviction 
and punishment in a state court under a state law for 
making, transporting and selling intoxicating liquors is 
not a bar to a prosecution in a court of the United States 
under the federal law for the same acts.” 

This explicit statement would seem to dispose of the 
double jeopardy argument, so far as the Constitution is 
concerned. There is really nothing new in the argument. 
In the days of the licensed liquor traffic it was not uncom- 
mon for the keeper of a “speak-easy” to protect himself 
from federal prosecution by procuring an inexpensive 
federal license even while defying the state authorities in 
order to avoid paying a substantial license fee. The prin- 
ciple of double jeopardy was involved then as now. 

As a matter of fact, however, there appear to have 
been but few cases where persons have been prosecuted 
under the Volstead Act, and also under state prohibition 
laws for the identical offense. The federal policy is to 
insist on federal prosecution in addition to state prosecu- 
tion only in cases of persistent and repeated violations 
where the United States Attorney feels that the offender 
is not being sufficiently punished in the state court. In 
most jurisdictions there is a working agreement between 
the state and federal officials as to what cases will be 
prosecuted in the respective state and federal courts. 

To many persons the existence of double jeopardy under 
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the dual sovereignty which obtains in this country con- 
stitutes in itself a grave social injustice. The point here 
is merely that the problem does not arise in any unique 
form in connection with national prohibition but is inherent 
in our political system. 


A Noteworthy Agreement 


The extension for three years from July 1 of the agree- 
ment in the men’s clothing industry marks significant de- 
velopments. The union has agreed to the introduction of 
piece-work in the inside shops. “This departure,” says 
Jacob Billikopf, Impartial Chairman, “means at least 
greater certainty and stability in the industry; and at most 
it may mean a veritable revolution, with gradual replace- 
ment of the small contract shops by large units of manu- 
facture that are now found in the other producing centers.” 


The employers have agreed to an unemployment insur- 
ance fund which protects 40,000 workers in the New York 
market. The union makes no contribution to the fund, 
but the employers set aside 1.5 per cent of their total 
wage bill. This arrangement is similar to others in the 
Chicago and Rochester markets, the success of which led 
to the New York agreement. The three funds insure 
unemployment benefits to 70,000 workers. As Chairman 
Billikopf points out, by the adoption of unemployment 
insurance, the industry assumes its share of the burden 
of general unemployment and “it may soon be said that 
none who work in the clothing industry need to be bene- 
ficiaries of private charity.” 


Under the agreement the 44-hour week continues, but a 
joint commission has been established to study the feasibil- 
ity of introducing the 40-hour week. Similar commissions 
are already at work in other clothing centers studying the 
proposal to reduce hours to 40 per week. 


The present scheme of arbitration in the New York 
industry is now in its fifth year. It has proved success- 
ful in a difficult business period characterized by severe 
competition and revolutionary changes in methods of pro- 
duction and in the habits of consumers. Chairman Billi- 
kopf says that experience with negotiation and continu- 
ous arbitration has convinced both parties of the benefits 
of “the labor arrangements in the industry and of the 
futility and waste of industrial strife. The will- 
ingness to judge a practical situation on its merits and to 
accept the responsibility for handling it that has character- 
ized the attitudes of both the manufacturers and the union 
has made the arbitration machinery in the industry an 
instrument of mediation and conciliation instead of a judi- 
cial agency” because “the procedure of open discussion has 
invariably had the effect of restraining passion, allaying 
fears, and of producing settlements.” In the thousands 
of cases that have come before the chairman in the last five 
years he has “rarely found it necessary to invoke author- 
ity and to make law.” 


There has also been established in the industry the 
Clothing Manufacturers’ Research Board to study dis- 
tribution wastes. It is making a survey “of the financial 
and cost ratios” of its members. This is based upon a 
uniform classification of accounts so that the ratios can 
be figured in a uniform way. The board will also gather 
data on the volume of business booked by member manu- 
facturers, the volume of clothing cut monthly, unfilled 
orders and shipments, stocks on hand, and cancellations 
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and returns. In dealing with cancellations and returns 
the board is seeking the cooperation of the retailers to 
bring about a reduction in this item. The board also 

ters the trade name of models and carries on prc: 
purchasing of supplies. 


The Catholic Labor Day Statement 


The Labor Day Statement of Rev. John A. Ryan, the 
director of the Social Action Department of the National 
Catholic Welfare Conference, points to the “danger of 
yielding to a false sense of industrial security” which is 
based on the relative infrequency of strikes, the diminu- 
tion of class feeling, and the fact that our workers are 
— off than any other laboring population has ever 

n. 

Although $1,500 is a moderate sum for the support of 
a husband and wife and three children, Father Ryan is 
of the opinion that probably a majority of the male 
wage earners receive less than this amount. That 
thoughtful people are not more disquieted by this situa- 
tion is explained by the prevalence of the idea that under- 
paid wage workers are “made of different clay” and can 
get along with less. Others complacently point out that 
“underpaid males are probably unmarried and probably 
do not need a family wage.” An examination, however, 
of the pertinent facts which bear upon these assumptions 
would undermine the notion that wage workers are of a 
lower order and the social implications of compelling a 
large number of men to forego marriage indefinitely 
would then become apparent. 

The fact that a large number of workers are iavellll! 
tarily unemployed even during periods of prosperity, 
and a still greater number during business depressions, 
indicates a condition that needs correction. The problem 
should be attacked, Father Ryan believes, by paying as 
high wages as possible and by providing insurance against 
unemployment, sickness and old age. 

The assumption that the majority of the wage workers 
can become owners of some kind of business is almost a 
tradition with us. Our business organization, however, 
has become concentrated in ownership and control to a 
degree which offers the great majority the prospect of 
remaining wage workers throughout their lives. This 
condition has an important effect not only on “industrial 
efficiency, but on human faculties and the maintenance 
of human dignity in the workers” and “it is fast creating 
a kind of industrial feudalism which no believer in democ- 
racy and no lover of human progress can contemplate 
with complacency.” 

Father Ryan points out three adjustments which will 
better the status of the workers. The first is a partici- 
pation in the control of the productive process in a way 
which will arouse interest in work and give vent to 
creative and directive powers ; the second consists in shar- 
ing profits; the third consists in sharing the ownership 
of industry. Ownership can be shared through the hold- 
ing of stock and the organization of cooperative industrial 
societies. 

That organized labor is not making greater progress 
Father Ryan regards as a matter of grave concern. Al 
though he recognizes the benefits which workers re 
under employe representation plans installed by employ#, 
he regards labor unions as “by far the most powertul 
forces in society for the protection of the laborer’s rights 
and the improvement of his condition.” 
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wealth and its distribution among states and the general for oscillations amounting to billions of dollars in the value 
divisions of the country.’ For the years since 1922 it is of private property to occur at the same time that changes 
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Massachusetts Minimum Wage Law 


The Massachusetts Minimum Wage Law has now been 
in effect for 15 years. In view of the fact that manda- 
tory minimum wage laws in other states have been de- 
clared unconstitutional by the United States Supreme 
Court, a law such as that of Massachusetts offers possi- 
bilities for regulating minimum wages for women with- 
out running counter to the precedents established by the 
courts. The results under the law have been summarized 
by Ethel M. Johnson in The Survey, August 15, 1928. 

In 1911, as the result of the interest of the Massa- 
chusetts Consumers’ League, the Women’s Trade Union 
League and the Women’s Educational and Industrial 
Union in the earnings of women in cotton mills, laundries, 
candy factories and retail stores an investigating commit- 
tee of the legislature found that women in these industries 
were earning as little as $4 or $5 per week. To deal with 
this situation Massachusetts established a minimum wage 
commission with power to investigate the wages of 
women in any occupation where it had reason to believe 
a substantial number were receiving less than is needed 
to meet the cost of healthful living. Where this is found 
to be the case the commission may establish a wage board, 
composed of an equal number of employers, employes, 
and public members to recommend what the minimum 
wage should be. 

If the commission approves the recommendation of the 
wage board, it holds a public hearing and issues a wage 
decree. The decree is really a recommendation that the 
employers throughout an occupation shall not pay less 
than the sum named. If any of the employers fail to 
pay the wage, the commission has the power to inspect 
their records and publish their names as not complying 
with the award. The influence of public opinion is relied 
upon to bring ultimate compliance. : 

“Certain provisions of the law, however, are manda- 
tory and carry a penalty for non-compliance. These are 
the provisions requiring employers to post the commis- 
sion’s notices regarding wage boards and wage decrees, 
to keep records of the wages of women employes and to 
permit the commission and its agents to inspect these 
records,” 

The great majority of the employers under all the de- 
crees have accepted the recommendations and many pay 
more. “It is their cooperation and the interest and the 
support of the public that have made possible the success- 
ful operation of the law. ‘ 

“Minimum wage decrees are now in effect in Massa- 
chusetts in twenty occupations employing something like 
90,000 women and girls—nearly one-fifth of all the 
women gainfully employed in the state. The occupations 
covered by decrees are mainly factory industries. 

“The minimum rates for women of ordinary ability 
under these decrees range from $13 a week under the 
candy decree to $15 a week under the men’s clothing and 
raincoat decree. The minimum rate under the retail store 
decree is $14 for women nineteen years of age and with 
a year’s experience in the occupation, with special mini- 


mum rates of $10 and $12 a week for inexperienced girls, 
according to their age. 

“Something of what these rates mean to many w 
ing women is indicated by the following illustratsea, 
In 1919, a year when wages for organized labor were 
high, nine out of every ten women in laundries inspected 
in the state were working for less than $13 a week. Of 
the girls employed in retail stores, four out of every five 
were receiving under $14 a week. Minimum rates of 
$13.50 and $14 a week have meant a very real improve- 
ment to many of them.” 

Although the purpose of the law is to protect women 
from being exploited by wages inadequate for decent 
and healthful living, “it helps employers as well as em- 
ployes, for it serves to protect those who want to deal 
fairly with their workers from competition with those 
who are less enlightened. It often stimulates employers 
to more effective methods. It helps remedy one of the 
causes of restlessness and dissatisfaction among employes, 
Through the work of the wage boards, it has helped to 
bring about better understanding and consequently better 
relations between employers and employes.” 


Fewer Labor Wars 


A report by the National Industrial Conference Board 
on the extent of strikes and lockouts in eight representa- 
tive countries between 1919 and 1927 shows a diminution 
in every country, except Australia. The other countries 
listed are the United States, Great Britain, France, Ger- 
many, Belgium, Netherlands, and Canada. 

That these disputes have taken on the aspect of wD 
is indicated by the numbers involved and the practices 
employed. In the United States in 1919 over 4,160,000 
workers were involved, in Germany, in 1920 over 8,323,- 
000; and in the general strike in Great Britain, in 1926, 
3,000,000. The number of working days lost run into the 
millions, the greatest number, 54,206,942, being credited 
to Germany in 1920. However, too much emphasis should 
not be put on the number of working days lost, because, 
frequently, the opportunity for steady work is not present 
and a cessation of work as a protest against a cut in wages 
or adverse working conditions may not only protect stand- 
ards but permit increased production later. 

Improved industrial relations between 1919 and 1927 
are reflected in the ratios of workers involved in strikes 
and lockouts per 1,000 of population. In the United States 
the ratio was 40 per 1,000 in 1919 and 3 in 1927; Great 
Britain, 63 in 1919 and 2 in 1927; France, 37 in 1920 
and 2 in 1927; Germany, 135 in 1920 and 6 in 1927; 
Belgium, 40 in 1920 and 5 in 1927; Netherlands, 10 in 
1920 and 2 in 1927; Canada, 16 in 1919 and 2 in 1927; 
and in Australia, 19 in 1919-1920 and 25 in 1927. : 


It is important to remember, of course, that the num- 
bers directly involved in strikes and lockouts do not in-~ 
clude all workers out of work because of industrial strife. 
Frequently, when workers and employers in certain in- 
dustries resort to warfare, workers in related industries 
suffer from unemployment. 
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